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IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT, IN
AND FOR BREVARD COUNTY, FLORIDA

Case No. 05-1991-CF-7249-AXXX

STATE OF FLORIDA,

S Plaintiff,
v,
MARK DEAN SCHWAB,
i)efendant.

/

ORDER DENYING DEFENDANT’S THIRD SUCCESSIVE
MOTION TO VACATE SENTENCE OR STAY EXECUTION

This matter comes before the Court upon the Defendant’s Third Successive
L Motion to Vacate Sentence or Stay Execution, filed on June 21, 2008. The Court denied a
successive motion to vacate on August 20, 2007 and denied a second successive motion
on November 1_3, 2007. Both denials were affirmed on appeal. Schwab v. State, 973
So.2d 427 (Fla. 2007); Schwab v. State, 33 Fla. L. Weekly 867 (Fla., January 24, 2008).
The Court heard oral arguments on the Motion on June 24, 2008. Peter Cannon,
Esg., of the Middle District, Regional Capital Collateral Counsel, provided argument on
behalf of the Motion. Ken Nunnelly, Esq., of the Florida Attoney General’s Office argued
on behalf of the State. The Court has carefully considered the Motion, the State’s
Answer, the exhibits provided by the Defendant and oral arguments.
The Court recognizes that the execution of a condemned criminal is among the

most serious and solemn acts a state can undertake and careful deliberation is necessary
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to assure that constitutional safeguards are met. However, this process does not require
the Court to continually review claims which bave already been found wanting. At.tms
late stage in the legal process, Schwab is Earred from relitigating prior claims and from
raising any new claims which he could have raised at an earlier date. His Third
Successive Motion reads {rery much like his prior challenges to Florida’s lethal injection
protocol, the only possible two new facts being the United States Supreme Court
decision, Baze v. Rees, 128 S, Ct. 1520 (2008), and any information Schwab gleaned
from records of mock executions conducted under the new Florida protocol since August,
2007. Because of these facts, the Court will rule upon the claims asserted.
Constitutional Standards: Risk and the Eighth Amendment

This Court first emphasizes that the Florida Supreme Court, in Lightbourne v.
McCollum 969 So. 2d 326 (Fla. 2007), carefully reviewed the current DOC protocol for
Jethal injection and the extensive record created by the Circuit Court of Marion County
during its evidentiary hearing on lethal injection. It concluded, “[The petitioner] has
failed to show that Florida’s current lethal inj ection procedures, as actually administered
though the DOC, are constitutionally defective.” Id. az 353. (emphasis added).

Since the Lightbourne decision, the United States Supreme Court issued Baze v.
Rees, 128 U.S. 1520 (2008), which analyzed the lethal injection standards of the State of
Kentucky. Justice Roberts_, writing the plufality opinion. of the Court, began with the
principal that capitél punishment is constitutional. He noted that the Court has never
invalidated a State’s chosen procedure for carrying out a sentence of death as violative of
the Eighth Amendment and then stated, |

It necessarily follows that there must be a means of carrying [a death sentence]
out. S8ome risk of pain is inherent in any method of execution—no matter how
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humane—if only from the prospect of error in following the required procedure. It

is clear, then, that the Constitution does not demand the avoidance of all risk of

pain in carrying out executions. ‘
The Court stated that a method of execution does not constitute ¢ruel and unusual
punishment unless it creates “a substantial risk of sérioué harm,” or “an objectively
intolerable risk of harm.” It also found that the “conditions presenting the risk must be
‘sure or very likely to cause ... needless pain’ and give rise to ‘sufficiently imminent
dangers.’” It concluded that “[a] State with lethal injection protocol substantially similar
to [Kentucky’s] would not create a risk that meets this standard.” Id. at 1531, 1537.

The Defendant’s arguments are essentially two-fold. He contends that Baze sets a
different and higher Eighth Amendment standard than Lightbourne and that the Florida
protocol do not meet the Baze standard because Florida’s procedures are not substantially
similar to those of Kentucky, thus exposing him to a substantial risk of harm. He also
argues that the Florida protocol, as applied during fraixﬁng,. demonstrate that a substantial
risk of harm remains in the Florida process.

The Lightbourne Standard

In Lighthourne, the Florida Supreme Cqurt looked at the history of Eighth
Amendment standards and found that cruel and unusual punishment is that which
involves “torture or a lingering death” or the infliction of *“‘unnecessary and wanton pain,”
Id at341. This would indeed seem to be a different and lesser standard than Bazey, lessgr
in terms of its protection of a defendant. However, the Court also looked at the question
of risk and explicitly stated that Li gh’;boume “has not shown a substantial, foreseeable or
unnecessary risk of pain’ in the DOC procedures. It states that “even if the Court did

review this claim under a ‘foreseeable risk™ standard . . . or an ‘unnecessary risk’ . . . we



WU £E0 CUUD Le D D% JUUWBE LHHKLES HULLUUMB 32126846904

would likewise find that [the petitioner] has failed to carry his burden of showing an
Eighth Amendment violation. “ Id at 534-535. Thus, the Florida Supreme Court did
analyze the risk in terms of whether it was “substantial,” a standard very much in lipe
with Baze. It also analyzed the risk in terms of whether it was “foresecable” or
“unnecessary,” both of which provide a higher level of protection to defendants. Baze
A specifically rejected the “unnecessary risk™ standard proposed by petitioners because it
found that this standard would improperly involve the courts in determining “best
practices” for execution standards. JZ at 1532, As to what constitutes a “substantial™
risk, the Court notes that the word implies more than spcéulatiVe or possible risks, but
those which might bc. deemed significantly great, considerable, real, material and of
substance.
éince the Baze decision of April 2008, thc‘ Florida Supreme Court has summarily
rejected challenges to the Florida lethal inj écti-_on protocol three times, citing to
Lightbourne: Lebron v. State, 33 Fla. L. Weekly 8294 (Fla. May 1, 2008); Woodel v.
State, 33 Fla. L. Weekly 8§290; (Fla. May 1, 2008); Griffin v. State, Slip Copy, 2008 WL
2415856 (Fla. June 2, 2008). Griffin cites to Baze. Although this Court does not know the
specifics of the lethal injection claims raised in these fhree cases, it is clear that the
Florida Supreme Court, post-Baze, has considered the constitutionality of the Florida
lethal injection protocol and found it constitutional under the Eighth Amendment.
Error Rates in Executions and Training Exercises
The Defeﬁdant asserts that “error” rates in recent DOC mock executions
demonstrate that the new DOC protocol fails to remedy the problems of the previous

procedures and therefore create a substantial risk of serious harm vioaltive of Baze. He
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provides the analysis of Janine Arvizu, whom he identifies as a “certified quality
auditor.” Ms. Arvizu is the same auditor whose analysis was rejected by this Court and
the Florida Supreme Court in Schwab’s prior motion because the Defendant failed to
demonstrate how this person was qualified to offer an opinion on this subject. ( “Schwab
fails to sufficiently explain how this auditor is qualified to provide a reliability and
efficacy report on DOC's method of execution.” Sckwab v. State, 369 So.2d 318 (Fla.
2007)).

Even assuming the Court accepts the analysis of “error” rates provided by Schwab
as true, it finds that they do not rise to clonstitutional errors. If errors were made in prior
Florida executions, no court has held that any of them created an Eighth Amendment
violation. Despite the claiz:q of numerous errors both in actual and mock executions,
Schwab cites to no Florida lethal injection execution in which DOC’s protocol or the
implementation thereof were found to have errors arising to constituﬁonal'levéls.

As noted by Justice Roberts in Baze, “an isolated mishap alone does not give rise
to an Eighth Amendment violation, precisely because such an event, while regrettable,
does not suggest cruelty, or that the procedure at issue gives rise to a ‘substantial risk of
serioﬁs harm.”” Id at 1531.

Technical Exrors

Schwab lists three areas of concern which, he contends, require the Court to take a
closer look at the Florida protocol, alleging it fails to meet the standard of Baze. He first
addresses .“technical errors” that have allegedly occurred in actual past executions, such
as irregular IV placements and multiple nee'dlé punctures indicating failure to gain IV

access at the initial site. These alleged errors are not newly discovered evidence but
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could have been and were the subject of prior motions. Additionally, Schwab fails to
explain how these “anomalies” relate to a Eighth Amendment claim. As the Court noted
in Lightbourne, and as anyone who has spent time in a hospital knows, problems
inserting IV lines are common even under the best of medical circumstances. Id. at 348.
Being pricked numerous times in the course of having an I'V inserted is not cruel and
unusual punishment, however uncomfortable it may be.

Schwab claims that a critical distinction exists between the approved Kentucky
procedures and the Florida pratocel when it comes to training for IV insertions and that
errors in the recent mock executions demonstrate DOC’s inability to perform an
execution without creating a risk of harm. Schwab has not provided the Court with a
copy of the Kentucky protocol, leaving the Court to assess that protocol as described in
Baze. Kentucky procedure requires that the execution team participate in at least ten
mock executions a year and those practices include the actual insertion of I'V lines into
voluriteers. Florida, on the other hand, apparently does not actually insert [V lines during
training, Lightbounre at 349. However, the Florida personnel inserting 1Vs during
execution must be phlebotmotists certified by a national certification agency or
emergency medical technicians or paramedics certified under Chapter 401, Florida
" Statutes. (Exhibit A, Defendant’s Exhibit 2, Florida Lethal Injection Protocol, p. 2).

Additionally, Warden Cannon testified in the Liglhtbourne hearings that these
-certiﬁcd persons must also be currently employed in their area of medical expertise and
must perform their assigned functions in their daily duties. Lighrbourne at 349, These
certified professionals are the very same type of certified professionals we assume have

sufficient training to save our lives in a medical setting and the same type of
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professionals required in Kentucky. Baze at 1528. The Court ;ioes not find that the failure
to utilize actual IV insertions during moék exccutions has a significant impact in creating
a risk of harm. The persons chosen to insert IV lines must have appropmate certification
and, according to Warden Cannon, significant on-going experience in IV teclmology as

| part of their daily duties. Obtaining volunteers for practice IV insertions is not an
enforceable criteria, as it would depend on the existence of living volunteers willing to _
subject themselves to the procedure, something which camnot be guaranteed.

While the Florida protocol calls for training sessions to be held quarterly ata
minimum, Warden Cannon testiﬁed that monthly training sesgions are held and that team
members practice their responses to problems that might arise. Lightbourne at 349, The
protocol dictates that a practice execution will be conducted one week prior to the

.sohﬂdu}ed date of an execution and that all persons involved in the actual execution are to
participate in this practice. This level of scheduled practices is substantially similar to the
ten sessions conducted annually by Kentucky.

The critical point at which the Eighth Amendment comes into play in the course
of a lethal injection is the point at which the second drug is administered: “[Piroper
administration of the first drug, sodium thiopental, eliminates any meaningful risk that a
prisoner would experience pain from the subsequent injections of pancuroninm and
potassinin ciﬂoride.” Baze at 1530. See also Lightbourne at 351: “If the sodium pentathol
ié properly injected, it is undisputed that the inmate will not feel pain from the effects of
the subsequent chemicals.” Thus, the critical Eighth Amendment coﬁcem is whether the
prisoner has, in fact, been rendered unconscious by the first drug, not whether there are

“irregular IV placements,” “surgical incisions,” “multiple needle punctures” or even
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“subcutaneous IV insertion,” errors alleged by Schwab to have occurred in actual
executions. As to training exercises, where IVs are not actually inserted, the Court
questions what criteria Schwab uses when he describes a training exercise as a “failed”
one.

The Court will address assessment of consciousness further below. It rejects the
argument that the alleged error rate in the insertion of IV, by itself, creates a substantial
risk of serious harm, as did the United States Supreme Court when it concluded that
“asserted problems relating to the I'V lines do not establish a sufficiently substantial risk
of harm to meet the requirements of the Eighth Amendment.” Baze af 1533. Florida
protocol with regard to the training and expertise of IV technicians is substantially similar
to Kentucky procedures and does not create an “objectively intolerable; risk of harm,”
Florida procotol provides an extra safeguard apparently not in the Kentucky procedure as
it requires that, one week prior to the execution, an assessment is made of the defendant
to determine appropriate I'V access. (Exhibit A, p. 5).

Duaration of Exectuion

A second “‘error” problem in the execution process which Schwab alleges is the
Iength of the execution process, which might lead to a “lingering death.” He cites to the
deposition of Dr. Dershwitz, an expert for the State in the Lightbourne hearing, who has
allegedly stated an execution should take 11 minuies, while Florida’s average is 13.8
minutes. Schwab’s claim is either that the drugs are being administered improperly or
that the high dosage of sodium pentathol used by Florida actually slows down the process
of death, Again, this is not newly discovered evidence, as he is citing to executions

which occurred before he filed his last motion. He does not demonstrate that the data he
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provides from Ohio and Georgia is newly discovered, as it related to executions occurring
prior to this year.

Even assuming that some of the data is new, the Court does not view it as cfeating
a constitutional challenge to Florida’s protocol. The assertion that one expert determined
an ideal time frame does not require the Court to stand over DOC personnel with a
stopwatch. If it did, the Court suspects it could be accused of rushing executions and
creating a greater risk of harm. The Court does not find where in Dr. Derschwitz’s
testimony that he set the 11-minute standard and Schwab does not point it out in his
Motion.

Concerning an appropriate dose of sodium pentathol, the Court determines s that |
there was testimony at the Lightbourne hearing that the higher dose of sodium pentathol
used in the Florida protocol (five grams as opposed to three grams in Kentucky, two in
Ohio and Georgia) may cause the subsecquent drugs to act more slowly (Exhibit B, from
Defendant’s Exhibit 1, testimony of Dr. Dershwitz, p. 32). But Dr. Dershwitz did not
testify and Schwab does not claim that this actually results in any pain or risk of pain.
Dr. Dershwitz testified that “once the thiopental [sodium pentathol] is administered,
nothing that is done to the inmate after that is perceptible by the inmate.” He also
testified that once the first few hundred milligrams of sodium pentathol were
administered, the onset of unconsciousness is typically between thirty and sixty seconds.
(Exhibit B, pp. 33, 60). Even if Schwab is correct that the higher sodium pentathol dose
used by Florida delays death, his motion does not allege that this dosage would fail to
render him unconscious within seconds, thus eliminating any further Eighth Amendment

CONCCINS.

-10
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What constitutes a correct dose of sodium pentathol is not‘ a matter which should be
decided by a court of law. As the Baze court pointed out, the courts should not be
transformed into boards of inquiry charged with determining “best practices™ for
executions, /d. at 1531. Again, the constitutional focus is unconsciousness, not the
duration of the execution following unconsciousness.

Myclonic and Other Observable Movements

The third “error” problem alleged by Schwab is testimony from various witnesses
that prisoners demonstrated various involuntary movements during their executions,
including spasms and convulsions, which allegedly demonstrates that the second drug
used in the lethal injection process, pancuroniﬁm bromide, is either not being properly
administered or is not acting as predicted.

Again, this is not newly discovered evidence. In fact, this issue was at the heart
of the investigation into the execuﬁon of Angel Diaz, who reportedly made movements
and sounds after the point at which the sodium pentathol was supposed to have rendered
him unconscious. The Governor’s Commission on Administration of Lethal Injection and
the Lightbourne trial court looked extensively into evidence conceming the execution of
Diaz. The Commission found it could not reach a conclusion as to whether Diaz had
suffered (cited in Lightbourne at 330). The trial court found that, despite the fact that the
subcutaneous I'V delayed drug absorption rates, the high level of sodium pentathol
rendered Diaz “toially unconscioﬁs and insensate throughout‘the entire death process.”
Florida v. Lightbourne, in the Circuit Court for the Fifth Judicial Circuit, in and for

Marion County, Case No. 1981-170 CF, Order dated September 10, 2007. The Florida

10
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Supreme Court, reviewing the Marion County evidence, stated, it is disputed whether or
not Diaz suffered pain.” Lightbourne at 345.

Schwab cites to Dr. Dershwitz’s testimony again. Dr. Dershwitz indicated that the
purpose of pancuronivm bromide is to prevent involuntary physical movement.
Therefore, Schwab concludes, the drug must not be administered properly, creating yet
another “error”.in the execution process. Schwab fails to note that Dr. Dershwitz alsa
testified that “movement does not reflect pain and this does not reflect consciousness.”
(Exhibit B, p. 60). Schwab alleges only that the failure to properly administer this drug
“would result in a failure to prevent involuntary mc;vements and hasten death,” .not that
its administration or maladministration results in pain or a substantial risk of pain. He
does not allege how the Florida protocol for the use of this drug is not substantially
similar to Kentucky’s and thus this claim must fail. Given the fact that the use of
pancurcnium bromide and its relationship to movement or pain has been extensively
investigated in Florida and given the fact that Baze approved the use of this particular
chemical, the Court concludes that further inquiry into this subject is neither necessary
nor useful.

Assessment of Consciousness

As noted above, in terms of the Eighth Amendment, the critical point in the lethal
injection process comes immediately prior to the injection of the second drug. The
question is, has the condemned been rendered unconscious by the sodium pentathol? If
so, then any meaningful risk of pain has been eliminated. Baze ar 1530.

Under the Kentucky protocol approved by the United States Supreme Court, an

assessment of consciousness is apparently not written into the procedures. Justice

!

11
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Ginsberg, in her dissent in Baze, noted that fhere seems to be the lack of such a safeguard
in the Kentucky procedures at this point. She cited favorably to the Florida procedures,
which do contain specific written directions for the execution procedure to pause for an
assessment of unconsciousness. Baze, J. Ginsberg, dissenting at 1571.

Baze dld not find a constitutional problem with the assessment of consciousness by
a lay person without the use of particular medical equipment suggested by petitioners. In
discussing the assessment of consciousness, it reiterated that “a proper dose of sodium
thiopenthal obviates the concern that a prisoner will not be sufficiently sedated.” It found
no constitutional viclation in the use of a lay “rough and ready” test—which would
include such measures as eyelash touching and calling the person’s name. Jd_ at 1536.

Lighthourne reports the testimony of an expert who stated that a basis neurclogical
assessment of consciousness can be téught to lay persons and that par.amedics and EMTs
know this “extremely fundamental™ technique. Warden Cannon testified that the team
warden would apply these basic techniques, which include eyelash touch, shaking the
inmate and calling his name. Under the current protocol, the team warden will consult
with the medical members of the execution tcém in making his assessment of
unconsciousness. J/d. at 347-348. The Florida Supreme Court found that Lightbourne’s
objections to this method did ﬁot rise to the level of an Eighth Amendment violation. 7d
at 351. The Court finds that the Florida protocol and methods of assessing
unconsciousness are, at a minimum, substantially similar .to Kentucky’s as discussed in
Baze, and, in fact, seem to provide a higher leve] of safety because of the written

directive to halt the execution until a proper assessment is made.

12
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Comparison of Florida and Kentacky Protoecol

Schwab provided the Court with Ms, Arvizu’s analysis of variations between

Kentucky and Florida protoco! on various issues but, as noted above, has not yet
demonstrated this person is qualified to offer an opinion on this specific subject. Expert
testimony is not required for the Court to compare the two sets of protocol. Oddly
enough, neither Schwab nor the State saw fit to include a copy of the Kentucky protocol
as an exhibit.

In any event, in rgviewi.ng Defendant’s Exhibit 8, Ms. Arvizu’s analysis of the
differences between the two State’s procedures, the Court is not convinced that she has
statéd any variations that amount to constitutional errors. For instance, she states that the
Kentucky protocol provides for ongoing psjrchiatric assessment of the condemned while

'Florida does not, but as Schwab is not making a corﬁplaint that he 1s incompetent to be
executed, this difference is irrelevant here. She states that Kentucky provides for a second
dose of sodium pentathol within one minute if the condemned has not been rendered

unconscious, but the Florida protocol likewise has a backup dose of the drug to be used

upon a finding that the first dose failed to render the condemned unconscious. (Exhibit A,

p. 11)

Flonida’s procedures are very similar to the Kentucky procedures as discussed in
Baze. A comparison of the two demonstrates the following parallels (from Baze ar 1528,
Exhibit B, Florida Lethal Injection Protocol and Lightboure at 346-349):

1. Kentucky: A three-drug procedure of 3 grams of sodium thiopental, 50 mgs of
pancuronium bromide and 240 milliequivalents of potassium chloride.

13
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Florida: A three-drug procedure of 5 grams of sodium pentathol (the brand name
of sodium thiopenal), 50 mgs. of pancuronium bromide and 480 milliequivalents
- of potassium chloride.

2. Kentucky: Between injections, the IV lines are flushed with saline to
prevent clogging.

Florida: Between injections, the TV lines are flushed with saline.

3. Kentucky: IVs are inserted by certified phlebotomists and emergency medial
technicans with at least one year of experience.

Florida: IV: IVs are inserted by certified phlebotomists or certified EMTs and
paramedics whose are currently employed in the field and use their skills in their
daily duties. After insertion of one IV line into each of the prisoner’s amis (unless
a medical check has revealed another site is necessary) a check will be made with
saline solution to determine if the line is flowing correctly. A designated team
member is responsible for continually monitoring the viability of the IV lines
throughout the entire execution procedure by closed circuit TV.

4. Kentucky: the facilities consists of an execution chamber, a control room with a
one-way window and a witness room. The warden and deputy warden remain in
the execution room with the prisoner.

Florida: the facilities consist of an execution chamber, an executioner’s room and
a witness room. The team warden, onc additional execution tearn member and an
FLDE observer remain in the execution chamber. The executioner’s room is
secured and only specified personne! may remain in the room. '

5. Kentucky: the execution team delivers the drugs remotely from the control room
through five feet of IV tubing.

Florida: the executioner delivers the drugs remotely from the executioner’s room
through a length of IV tubing. The procedure for setting up the IV lines are
covered, including the use of back-flow values, a clamp to regulate flow and a
luer lock tip. Designated team members are responsible for determining that the
tubing from the IV lines to the drip bags has not been compromised and are
responsible for continuously monitoring the viability of the IV lines before and
during the execution procedure.

6. Kentucky: Afier one minute following administration of the first drug, the warden

and deputy warden make a visual inspection for consciousness. If the prisoner is
not unconscious, a second dose of sodium thiopental is administered.

Florida: After the administration of the first drug, the warden makes an
inspection for consciousness. He must determine, after a consultation with other

14
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team members, that the prisoner is unconscious. If not, the execution process is
suspended and the IV access lines reassessed. Onee it is determined that a viable
IV line is available, the execution resumes and a second dose of sodium pentathol
is administered. After that dose, the warden must again do an assessment of
conscisouness before proceseding.

7. Kentucky: A heart monitor is attached ta the prisoner. An electrocardiogram
verifies his death. '

Florida: A. heart monitor is cormected to the inmate by a certified paramedic or

EMT. One or more team members will be charged with observing the monitor

and will be situated in the executioner’s rcom. After the monitor indicates a

cessation of heart activity, a physician will examine the inmate to determine that

death has occurred.

Carefully comparing the Florida protocol to Kentucky’s as described in Baze, the
Court finds them substantially similar. Florida has several additional safeguards not
mentioned in Baze. For example, the drugs used for execution must be prepared by a
licensed pharmacist and, one week before execution, the inmate must be physically
examined to determine whether there are issues which could compromise proper
administration of the lethal injection process. Schwab has failed to point out any

significant differences that would impact an Eighth Amendment claim.

Suggested Alternatives

Baze held that a defendant cannot not succeed on an Fighth Amendment objection
to a method of execution unless he can proffer a “feasible, readily implemented™
procedure that would, in fact, “significantly reduce a severe risk of pain.” Id. at 1532
Schwab’s suggestions for remedying the alleged defects in the Florida system are not
such procedures. His suggestions are additional training of DOC personnel and a
reduction in the amount of sodium pentathol.

As discussed above, the Court does not believe it is a judicial function to

determine the appropriate dose or identity of the chemicals used in the lethal injection

15
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process. Lightbourne reiterated the principal enunciated in Sims v. State, 754 So.2d 657,
670 (Fla. 2000) that “determining the methodology and the chemicals to be used are
matters best left to the Department of Cotrections.” Tt also stated, “Our precedent makes
it clear that this Court’s role is not to micromanage the executive branch in fulfilling its
own duties with relating to executions. Id. at 351.Baze reinforces that principal, advising
that the courts should not be asked to become boards of “best practices.”

That same principal would apply to the oversight of DOC training. Like the
United States Supreme Court, this Court assumes that the agencies charged with
developiﬂg execution procedures have “an earnest desire to provide a progressively more
humane roanner of death.” Baze at 1531, At oral argument, Schwab’s counsel made it
clear that he was asking the Court to go behind the protocol and assess DOC’ s readiness
to carry out an execution proplerly. He stated, “It’s the training. . . [T]he issue is the
proficiency of the DOC training.” (Exhibit C, transcript of June 24, 2008 hearing, p. 30).
Schwab’s complaint all along has been that DOC personnel is inadequately trained; the
Court has previously denied a hearing on this issue.

Baze concems itself with the procedures as described on the face of the Kentucky
protocol. The petitioners argued that one basis for finding Kentucky protocol
unconstitutional was “because of the risk that the protocol’s terms might not be properly
followed.” Id. at 1529, Justice Roberts conchuded that the “risks of maladministration
. . . cannot remotely be characterized as ‘objectively intolerable.”” Id. at 1537. The; Court
ﬁnds no language in Baze that suggests it shoulgl look behind the protocol to
micromanage the training of DOC personnel. To allow Schwab to forcc‘ court oversight

of DOC training and review of mock execution records would open‘the door for all

16
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condemned inmates to seek such a review prior to their executions, improperly involving
the courts in a continuous, on-going monitoring of executive functions.
- Baze soundly rejecied petitioner’s arguments that the possibility of a malfunction
in the protocol created an Eighth Amendment claim. It stated,
A stay of execution may not be granted on grounds such as those asserted here
unless the condemned prisoner establishes that the State’s lethal injection protocol
creates a demonstrated risk of severe pain. . . . 4 State with a lethal injection
protocol substantially similar to the protocol we uphold today would not create a
risk that meets this standard. Id. at 1537 (emphasis added).
Schwab has not demonstrated that the Florida protocol is not substantially similar to the
one approved by the United States Supreme Court or that this protocol creates a
demonstrated risk of severe pain.
THEREFORE, it is ORDERED and ADJUDGED:
The Defendant’s Third .Successive Motion to Vacate Semntence or Stay
Execuation is DENIED.
The Clerk of the Court shall immediately transport the record of these

proceedings to the Supreme Court of Florida. No Notice of Appeal shall be

required.

DONE AND ORDERED in Titusvill, Florida this 2 5 day of

Jone 200
el e ——

Charles M. Holcomb
Circuit Court Judge

17
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CERTIFICATE OF SERVICE

I hereby certify that true copies of the above Order have been sent to following

persons by facsimile or email this ___ 25

Peter Cannon, Esq.

day of C;#unj 2008.

Marcia Newell

Judicial Assistant
Eighteenth Judicial Circuit
Titusville Courthouse

506 S. Palm Ave.
Titusville, FL. 32796

Capital Collateral Regional Counsel, Middle District,

Fax (813) 740-3554,

Wayne Holmes, Esq.
Assistant State Attorney
Fax (321) 617-7542

Ken Nunnelley, Esq.
Office of the Attorney General,
Fax (386) 226-0457

Alan R. Dakan, Esq,.

Agsistant General Counsel

Florida Department of Corrections
Fax (850) 922-4355

Thomas Hall, Clerk
Florida Supreme Cowrt

warrant(@flcourts.org

Fax:
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EXHIBIT A
From Defendant’s Exhibit 2

Florida Lethal Injection Protocol
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FLORIDA
DEPARTMENT of .
CORRECTIONS ' : Gorvernor
An Eqkad Ggporinlty Esployer ) : . m:;.mnononca
' hieptFarsror e stite L

269} Blair Stone Rosd « Tallshusros, FL 323852500
'EXECUTION BY LETHAL INJECTION BROCEDURES
© Effective for executions affer Augmat 1, 2007

AN

PURPOSE: To establish the procedurcs for the mcution'by letha! injection of inmaies sentenced ta
death, pursuant to the dictates of Chapter 922, Florida Statutes and adheripg to the requirements Imposcd
under the Constitution of the Statz of Florida and the Unitad States Constilution, The foremost oty ective

. of e lethialinjection process is 2 humane and dignified death,

DEFINIITONS: - .
(1) Execution team, whore used lierein, refers to corectianal ataff and other percons whio are
© selected by the team warden designated by the Stcretary to assist in the sdministration of an
execution by lethal injection, mmd who have the taining and qualifications, including the
necessary licenswre or certifivation, required to- peidorm . the responsibilities or duties
spewified: Individuals on the exsoution team will be referred to ns “execution team member™
ar “team member™ in these procedures. L .

T _ © (2} Executioner, where used herein, refers to an individuel selected by the team warden 16 °
s * initiate the flow of lethal chémmcals into the immate, The executioner's 10l function it ta
o . inject the chemicals info the IV sccess port by paysically pushing the chemicals from the
AR .o vyringe. The exccationer s only authorized o cury aut this epecific functivn under the
: direction of the team warden, An cxecutioner thall be an adult, undergo a criminal
background check and be sufficicotly trained to sdminigter the flow of lettul chemicuds, The
executioner panst demonsteats to the katisfaction of the toirn wanden, that whe is competent,
trxined, aud of sufficiet character to-cawy oul the required funietion wder the team warden's

direction. ,

.(3). Institntional wardes. where uged herein, refers o the wnrclen of Florids State Prison, who
thill be responsible for handling support functiont necesrary to cary out the lethal injection,
process. : T . .

(4) -Team warden, ‘where used herein, refecs to the warden designated by the Secretary, The
tearn warden shall be & person who hes damonstrated throngh experiencs, training, and
good meral charseter the ability to perform an cxecution by [ethel infection. The texm
warden has the final and ultimete decision making avthority in every espect of the lethal

SRS
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' injection process.  No dsviation from any pait of this procedure irzuﬂ-mizegl'un!ess
approved and directed by the taam wayden,

SPECIFIC PROCEDURES:

(1) TReceipt of Warrant: These exeention mocedures will commense upon recsipt of the

@

(3)

Governor's Warrint of Execution. The institotional warden will schedule the extecutfon for i
date and time certain that is within the perind of tEne’ desigrated in the wamant. The=
institational warden wifl provide a copy of the Warrant of "Execution to the dspatment’s
Secretary and Genersl Cowmsel, delivera capy to the named fnmate and the team warder, ard
notify e Florida Department of Law Boforcement, any stete correctional instifztions, apd-
tny local agenvics that tmay be aifected by the issuance of the warrant and of the date and
fime selected forthe execiution. '

Selection of the Exetutioners:

(e) . The team warden will select two (2) executioners whe-arz fully capable of perfocming
the destgnated functions to carry out the execution. The team warden will provide each
cxecutioney with a copy of this procedure and will explain fully their respective dutice
&nd responsibilities and assure thet each executiontr is trained for the fiinction zssigned,
The {dentities of the executioners will be kept striotly confidential as provided by
statute, ' - : -

() The teamn warden will designate one of the solected executioners =x the primary

- executioner and the other ax the secondary exccutioner. The primaty executioner will

bz’ solely responsible for administeting the flow of lethal chemicals into the inmate

during the exeeution. The gecondary sxscufioner will be present and available during

- the exécution to sssuma the tole of the primary executioner if the primary executioner

hecomes unable for any reaton, as detérmined by the team warden, v carry aut histher
ﬁmcﬁmn ) ! . - < . . '

Selection of the Exetutlon Team: The toat warden wil] designate the execution team
raembers and verify that cach team member has the training md-qualificstions, and possesses
cirrent, necessary censurs or cerfifiotion, rquived to perform the responsibilitics or dutics
specified, The team warden will ensurc that all execution team mexiibars and other favolved
stafl hiave been adequately trained 1o perform their requisild finclions in the execution

-provesg, The team warden shall select personns! with suffjcient training and aeperience to
"perform the technical procedures needed to cary out an execution by lethal injection,

including the mixing of the chemicals and placement of the venous acoess lines, “The
identitics ofany team memberr with medical qualifieations shail be strictly confidential,

(9) The team werden chall seleot the team member(s) respoasitle for achieving and
monitoring  periphorel  venous access from  the following classes of trained
professionalz; a phlsbotomist certified by the American Socicty of Clinical Psthologisty
{(ASCP), Mationg] Certification Agency for Medical Laborstory Fersonnel {(NCA),
American  Society of Phlebatomy Technicizns '(ASPT) or Amcrican Medical
Technologists (AMT); a paramedic of emergency medical technician, certified ynder
Chapter 401, JFlorida Swtutes; a licensed practical nurse, & registered nurae, or an
advanced registered nurse pmctitioner leansed undey Chapter 464, Florida §tatutes, or g
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physicisn or physml:n 5 aesistent hccr;s:d under Chapter 458 or Chapter 459, Florids
Stetuies.

'I'ht: team warden shall gelect the tzam membar(s) responsible for' schieving antd
monitoring central venoos access, if necessary, from the following classes of trained
professionals: an advanced registersd nurse practitionsr licensed umder Chapter 464,
Florida Statutes; a physiclan or physinian's assistunt licensed wnder C!lkptcr 458 o
Chapter 459, Florida Statum

The team warden shall select the teasn member(s) responsible for axamining the fnmate
prior*to execution to determine. health imues from the following clusses of trained
professionals; a pamamedic or erergenicy medical technioian, eertified under Chapies
401, Flotida Stafutes; = licensed practical muse, a registered narse, or an advanced
registered nurse practitioner licsnsed under Chapter 484 Flonda Statates, of 1
physicien or physlcun's assistant Is.cmaed under Chapter 458 o Chapter 458, Flmda
Stuum

The tum warden shal] szlect the team m:mb:r(s) responsiole ﬁur nﬁaching the leads 10

_the heart monitora and ebserving the moitoxs during the sdmisistration of execution

fram the foHowing clasges of triined professionais: s prramedic or emergency medical
technicien, certificd emder Chapter 401; Florida Statutes; & licensed practical turse, a
registered ourse, or an advanced registered mirge practitioner licensed wnder Chapter
464; Florida Statutes, or a physician or p&ysim’: asmtmtlicenud urder Ch.spter 458
or Chapter 459, Florich Statutes, -

The' tam vnrden shalf sélect the tcam mmhu-(:) responsible for purclissing,

maintaining and mixing the lethal chiemicals from the following classes of tained -
professignals; a physicizn, licensed under Chapier 458 6r Chapier 459, Florida Statutes
ora phmnnc:stla:cnmd unda- Chxptcr 465, Florids Statutes.

'I'hc telm whrdem shall selctt other execution team menibers to carry out the foliowing
wsks:

.. Shuw:ring snd preparation of the inmate. o
Ensuring that the equipment naccuary for an q;ncunm ic iny proper w::dcmg
order,

- Egoorting the inmate from hisfher eell to the cxacuﬁon chuubér
Applying restraints to the jnmeie prior o applying the heast manitor leads
wnd acquiting venous aceess.
Mhaintaining the open telephone ling with the Dffice ofﬂw Governor.
Reportitg the actionis inside the executioner’s room o the team warden,
Maintaining the checklists that detzil the events srurrumding the' exeeution.
Opening and olosing the window covering to the mmess gallcry end tuming
on and off the public sddress ayalam.

e L K =
4 L) N

?999

. zxecut{m and such tagks will be assigned by the texm warden,

E- This Jist-is not intendcd to be exhaustive, Theve may be other necessary tagks te carTy ouf i
i

i Each execution team membar Is fesponsible and authorized 1o xaig= concerns that becoms
' . apparent during the execution and bnng them to the atfention af the team wnrdm
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(4} Trainjug of the Execation Tean and Executioners: There shall be sufficient training # ’

I{S?

@

easure thet all parsonnel involved in the execation procass are prepared to-carty ouf their
distinet roles for an exscution. All teard members shall be instrocted on the effects of each
Jethal chemical., All simulations or reviews of the process shall be considersd raining
cxercizes. The team warden, or hisher designee, will conduct simmlations of the cxecution
process ona quarterly basis at & minimum or more often e nceded as determined by the team
warden,” Additionally, w simulation she?l e condusted the week prier 1o any echeduled
exceution.” All persons involved with the execution ¢honld pazticipaie in the simulations, If
& person ommnot attend the sipulation, the team warden shall provide for sn dditions!
training opportunity or otherwise ensure that the person is sdequately trained & complete ks
or her assigned fatk.” There shall be & written record of any tmining activities.. The
simnlations should anficipate vacions contingsncies. Examples of possible contingencies

* shail include: :

{) Issues r'elu@acl'to problems with equipment needed to carTy ouf an execytion.

{b) Frobloms related to venous sccess,of fhe inmate, including the necessity to oblsin an
alternate wenous acoess ajte during the excoution-process. :

() The fumiate is not rendercd unconscious after ‘the administiation of the sodium
pentothal. - ) :

(&) Combative inmete, * ’
{¢) Incapucity of any _:xecutio;l team mernber or executi oner,

(D Unmticipated smedical emergency concemming the lamate, an execution team miemmier or
execulioner,’ ' o : N

(=) Problems related to the order and security at the Florida Btatc Prison.
(1) Powes feihure or other ficility problesss. '

This list {1 not meant to bn :xlz;usﬁve ‘but ouly provides cxamples of the typeé of

contifigenejes thut conld .arise during the course of sn exeoution. The team warden s
responsible for ensuting that tralning addresses, st a'mininnun, the above situations.

Use of Checklistss Compliance with this proceduire will s documentsd on appropriaie
chccklists. Upon completion of each step in the process, an execution t2am member wilt
indicate wheu the step bas been completsd, Prior to the.administzation of the Iethal
chemicals, the team warden will consult with the designated 1eam mernber and verify that all
stepe in the process have been. performed properly. At the cenclusion of the process, the -
tcam warden will again consult with the'dexignated team member snd verify' Giat iy
remaining sieps in the process were performed properdy. The team warden will then sign the
farms, atesting that all steps were performed properly.

- Purchase and Maintenauce of Lethal Chemical; A designated meecution tesm rnemibelr
+ will purciase, and at #1l times wnsure & sufficlent supply of, the chemicalks to be uged in the

lethal injestion process. The designated fam member will ensure that the letial chemicals
have not reached or surpassed their expiration dates. The letha! shemicals wliil be stored
scourcly &t all times 85 requived by state and foderal law.  The RDLE zgent in charge of

4
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 monitoring the preparation of the chemicals shall confirm that all lethe! chemicaly are correct
[ and current, . . ' . .

{7} TFILE Monitors:

Two FDLE agents shall serve a8 monitors and shall be responsible for observing the
aclions of the execution feam and the condition of the copdemned inmwats ot a1 times
durfng the execution process. ;

“The first FOLE agent ghal) be located in the excoutioner's room sad i8 responsitle for

“obectving the preparation of the lethal chemicals and dotumenting and kzeping a
dewiled log ae to what cecwrn'in the executioner’s rootn sl a minimum of bed mimate
dntervals, - A copy of the log shall be provided 10 the t=am-warden snd shall be
available &t the post-execotion debricfings.

‘The seeond' FDLE sgent shall be located in the execution chamber, and willl be
responsible for kseping s detafled log of wiat it occuring in the exestition chamber at .
2 mininnm of two minute Jutervals. A copy of the log shall be provided the team -

_warden and ghall be availabls for the post excoution debrisfings, ’

(&) Approximately One {11 Week Prior to Exenution:

(®)
“* {®)
de .
l
i
Sn%i&‘srﬁ_iyfﬁéﬁei‘-‘e;da. .
i ‘@
! ;
1
? | )
i
I
i
:
31"‘&'1‘3.1??"&{.‘ Sgpta .

®

i
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!
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- (a)

The team warden will designate one or more excention team members ta.review the

inmate’s medical file and T make a limited physical- exsmination of the inmats t
determing whether there are any medical issues that could potentially interfere with the
proper admirdstration of the lethal injection process. The team member(s) will verhilly
report hit/her findings to the team warden a3 soon 23 iz practicable following the file
Teyiew and physicel examination. The results of this examipation shall be documented
i the immate's file. After reviewing the resulls of the examjpation which should
incinde & dedérmination of the best access zite and conferring with the team member(s)
that performed the examination, the team warden shall conclude what is° the moee.,
suitsble mothod of venous secess (peripheral or femoral) for the lethal infection process

- Eiven the individual cifcumstanoes of the condemned inmatc based on all information
. provided, . .

It a team gwmber repotts sny issue that could potentially intexfere with the 'prnf:a

, administration of the lethal injection process, the tearn warden-will consult with snyor

il of the membicrs of the execution team and résolve the issue.

h _ ’ (5} ~ On the day of execution:

A focd survice dirsctor, or hs/her designes, will pewsonally prepare and serve the
inmate’s last meal. The inmate will be allowed 1 request specific food =nd non--

+ aleohplic drink to the extent such food and dnnk costs forty dollirs (540) or lesm, iz

(b)

RN -

-,

available at the institatian, and is approved by the food service director,

The inmmute will b escorted by. one or wore team members o the shower ares where a

.team member of the same gender will supervisc the showering .of 1he inmate.

Immediatsly thergefier, the inmate will be rotumed to his/her assigned cell 2nd ssued
appropriate clothing. A designated member of the execution tesm will obtgin snd

- deliver the clothing to the inmat=, - i
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() A designated execution teain member will ensure that the telephone in the execution
chamnber is fully functionz! and that there is w fully-charged, fully-functional cellnlar
telephone in the excontion chmmber. ‘Telephons calls will be placed from the telephone

; . ' to eurre proper opaation. Additionally, & member of the teamn shall ensure that the -

! two-way audio communiéation system and the visual monitoring equipment are fally

’ . functional. ’

(d) A designated execution fram member will ensure that the putlic 1ddress (PLAL) system
i fully funcfional. C .

(=} The only staff ssthorized to be in the Exeoution Chamber srex are mewnbers of the
exccution team and others as approved by the teani wirden, incloding two monitors
from the Florids Department of Law Enforcement. -

(f) A deslgnated execution tearn member, in the presence of one or mmore kdditions] texm
» members aud an independent observer fom the Florda Department. of Law
Enféscement, will prepare the {ethal infection chemicals ns follows, ensuring that each
syringe used in the Icthal injection process is appropristcly labeled, including the name
" . of the chanical contajned therein: . ' .

o C .+ () Sodiumveniothal: A sterile, disposable twenty cubic contimeter (20c2) syringe
! . ’ N will be used to draw ten millilitsrs (J0ml) of sterile water for Sjection from a
' - " . vial contzining same and then inject those teri milliliters (10n) of sterile water
: for infection {oto a vial containing 500 milligrams of sodium pentothal to cteale
' & five pefeent (5%) sdlution of sodivm pentothel This procedure wili be
: . repexted until twenty (20) vizls of sodior pentothel have been reconstituted, for
: a total of ten grams (10g) of sodiumn pentothal in solution, The syringe used tp
seconstitute the sodium pentothat will be discarded, A new, sterile; disposable,
: sixty eubio egntimeter (60c5) syringe and needle will be used to draw the motire -
" contents of five viels of sodiom pentothul in solution, for a tana] of two and one-
half grams (2.5g} of sodium pentothil in solution. That syringe will then be
* fitted with an cighteeri (1B) gauge, ome {1) irich, blunt cannuls (tube), clearly
" labeled with the mumber one (1), and placed in the ficet slot on 2 stand designed
CmEGn . . e hold eight (8) .such syringes in separate slots. The stand will be clexrly”
. o - Inbeled with the letier "A.” ‘This process will be repested with & scéond syrings,
) : whith will be cleasly Inbeled with » nokiber dwo (2) and placed i the second slot
on stand “AL% Two additional syringes will be drawn tn the tame mapner, Tited
) with the blunt cannula,-and clearly labeled with'the mumbers ane (1) and two 2,
. . . respectively. Thets two syririges will be placed in the Brst two slots on'a second
; . : . stind that hag been cléarly duboled with the letter *“B* AN oaterials gsed to
Lo i . preppmthcscsyﬁng:swﬂlbemmmﬂﬁ‘omtbcmkmmddw
: . - ' przsusnt to state and federal law.

(2) Pancurenium bremide: “A sterile, ‘disposable sixty cubie centimeter (60cc)
¥ syringe will be used to draw fifty milligrams (S0mg) of pancuronitun bromide

: . from one or more vizls containing same. The sytings will then be fitted with an

' : - sighteen {18) paugre, one {1) inch, blunt canaula {tube). This procedure will be
repented until there are four (4) syringes, =ach contaling fifty rniltigramy
{(50rmg) of pancuronivm bromide, for 2 tots) of 200 milligrams. Two #yTinges
will be clearly isbeled with-the numbers four (4) and five (5), tespectively; and

5
5
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placed o slotx four (4) and five (5) on stand "A." Thix procedure will be
repeated with the other two syringes, sach of which will be ftted with 2 blunt
cammula, labeled sppropristely and placed ‘in slers four (3) and five (5),
respectively, on stand *B.” All materials used to prepare these syringes willt be
removed from the work srea and discarded pursusnt to state and fedeval law,

{3) Potassium chloride: A sterile, disposable sixty cubic cemtimeter (50cc) Eyxingt
will be used to draw one hundred twenty milliequivalests (120mEq) of
potsssiusn chloride from one or more viale containing sams, “The syringe will

. then be fitted with an eighteen (18) gauge, onc (1) inch blutt cangula (nbe),
This procedure will be repeated unii} thers are four (4) syringes, esch coutnining
one hundred twenty millisquivalents (120mEq) of potessiuns chloride, for a total
of 480 milkiequivalents, Two sysinges will be clearly Iabeled with the numbers -
seven (7) and eight (8), respectively, and placed inta slots seven (7Y and zight (8
on atind “A." This procedure will be repaated with the other two syzringes, exch
of whish will be fitted witha bluat cannuls, Jibeled sppropriately, nod placed in' .
slots peven (7) and eight (B), respectively, on'siand “B.™ Al materiale used by
prepare theae dyringes will' be removed from the work area und discardéd -

Jpursuani to state and federal Iaw, - : _

(4)" Saline solutiom: A ‘sterile, dispossble twenty cublc centimeter (20c¢) syrings
will be used 1o draw twenty milliliters (20m1) of sterile satine solution from cnz -
" or wiore vislz contsining same. This procedurs will be repeated until. there are
four (4) ayringes, cach coutuining twenty milliliters (20mD) of sterile saline .
solution, for & total of cighty (B0) milliliters, Bach syringe will then bs fitied -
with an eighteen (18) gauge, one (1) inch, blunt cannula (tube). Twe syringes’
wilt be clearly labeled with the aumbers three (3) and six (6}, respoctively, md
placed inte slots thyee (3) and six (6) on stand “A™= This. procedure will be
sepeated with the other two syringes, c2oh of which will be placed il stots thres
" (3) and aix (6), respectively, on stand “B.”* Al materials vised to prepace theie
syringes will be removed from the work avea and discarded pursuant to state and | -

federal law, e

" (g The cxeoution team membor who has prepared the Jethad chermicals will transpornt them

personally, in the presence of ane of more additional merabets of the execution team, to
the executionés’s roomi. Stand."A™ will be placed on the worktop for ie by the primary
exebutioner, to be uied during the excoution by lethsl injection. Stand "B" wilf be

. placed on & shelf undsmeath the worktog within easy reach of the executioners should |

they. be needed during the execution, Stxid “B" will not be used unless expresely
ordeced to be used by the tcam warden. The lethal chemivals will rewain secure wt
the exeoutioners amrive. No oné ather than the exccuiioners will have sccess to the
lethal chemicals, unless & stay is granted, in which case the exeoution team member
who prepared the lethal chemicals will retrigve them from the Jocked room and dispose

of them according'to state end fedeys! law, -

A designated execution team member will prepare, uting an aseptic technique, two (2)
standard intrevenous (IV) infugion sets, eath consisting of o pre-filled, stexile plastic
bag of narmal seline for IV usa (x sohuion of sodium chloride at 0.9% concentration)
with an attached drip chamber, & long sterils tube fitted with & back check valve and a
clamp to regulate the flow, & conmesior to attach o the acomss devive, ad 3n extension

. #et fitled with & Toer Jock tip for & blood cannula to allow for ti= nfsion of the letha)
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chemicals into the Jine, The exiension set thet will b= msed w fnfuse the lethl
chemicals inte the primary injeotian Hne will be clearly rmarked with & *1," aad the
additions!] cxtemsion set thet will be sttached %0 the secondary injection line will be
clearly marked with a 2. . .

The team warden will explain the lethel injection prepanation procsdure to fhe intmate
and enswre the provision of any medical sssistance or care decined spprcpriate. The
inmate will be offersd and, if aceepted, will be administeced an intramusoular injection
of diazepam, in an appropriate dosage relative io weight, to sase apxiety.

Authorized media witesses will be picked vp-at the designated medin ondooker sres.
located at New River Comeotions) Institution by two designated Departmznt of
Corrections stcort staff, transporied to the main ‘entrance of Florida State Prison ag 3
group, cleared by sccurity, and excorted to the population visiting park, where they will
rersin until being escorted to the witness room of the execution charmber by the
designated escort stafh . ) -

The team warden will administer both-a presumpiive diug test {oral awib method) and »
presumptive alcohol test (treath shalyet) to each execution tesm member, A positive -
indication for the presenee of alcohal or any chemical substance that mxy Tmpzit their
noeam] faculties will disqualify that person from participating in the exezution PIRCLE, |
“Upon.the arrival of the executioners to perform their duties, the team warden vwill
zdminister both a presymptive drug 1ost (oral swali method) and s presumptive aleohols
test (breath snalyzer) to each execitioner.’ A positive ndication for the.presence of
akcohol or any chemical substapce that may impair their nonms! fasultiss will disqualify
that petson ftom’ pacticipatiog in the excoution process. If one or both of the .
executioners is disqualificd, the texm warden will contioue to select and test as msny .
additional executlonprs as is neccrsary to emsure the presence of two qualified
exzeutioners it the execution, . c

{10) Avpyuximately Thirty (30) M;h_i uter Priar tB-Exzcntlom

T.@

{4}
(c}
(d)

()

A designated excoution team member wil] establish telephons cornmunication with the
Goverer’s office-on behalf of the teal warden. The phont line wil) rernsin opea to the
Gavemor's office during e entire execution procedure, The tearn member will use
his open line o report the ongoing activities of the exceution texm and pither persormel
1o the Governor's office, e " . :

A desipnated Foertber-of the ¢xecution feam will escont the two exeottioners into ths
@xecmimer’s.zqam, whore they will remain until the execution PIOCESR is Gompléte,

The team warden will read the Warsnt of Exdeution to the inrmate. The inmate naay.
waive the reading of the warrant. T .

Designated members of the execulion 1oem wil) sppiy wrist restrainis @ the inmate and
escort hinv/her from his eell 1o the execution chanber,

b»:signat:d members of the cxecution team'will assiat the inmate, if necessary, in
Positioning himsel#herself onto the eXecution gumey in the execution chamber,
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() Designated members of: the execution teamn will secure the restraining skaps,

(&) One or more designaied members of the xccution team will atiach the load to two 2
heart monitors to the inmata"s chest, ensuring that the monitors are opemtional both
.before and sfter the chest restraints are szoured. :

(h) Unless tho tear wanden has previously determined to: gain venous azoess through »
* central line, & designated team member will tnsert one intravenous IV) line into each
" arm at the medial aspect of the antecubita! fosen of the inmate agd ensue that the saline
drip is flowiog freely, The team member will designate ong TV line as the primary iine

and cleadly identify it with fhe mumber “1.° The feam member wil] desigmite the other .
line »s’the secondary line and cleasly identify it with the number "22 Ifwenous acoess
cennot be achieved in sither ar both of the anms, access will be secunsd at other
L ’ . appropriste sites until peripheral venous access is achivved at two seperste locations,
(RS one jdentified as the primary injection site and the other identified as the secondary

: injeation alte, : ‘ .

(i) I peripheral venous socese cannat be achieved, a designated team thember wil perfonn
- @ centra] venous lino placement, with or withott a venous cut-down (whirein a vein iz
expased surgically and a camula s insected); #t one or-more sites deemed spproprinte -
by that team mepober. If two siter are accessed, each Tine will be identified with a "1*
or a “2," depending on their identification as the prizary and secondary lines.

() One or mare designated members of the cxcoutioh team will remove, one at a time,
fram the pole.attached to the gumey, the two {2) saline bags and pars the bags, along
-with the extension sek attached 0 lincs lebeled “1* ad 2" thwough a sal} opening
inte the cxecutioner's room, where » teasi member will hang the bags on separate: hooks
jnside the room, The designated team member(s} will ensure that the tubing Foim the
IV indcrtion points to the bags hes not Deen compromised znd that the salins ddp ix
flowing frecly. The team member will be responstble for continucusly rmanitoring the
viability of the [V lines prior to and duding the-administration of the exseution.

R
P

(11) Anproxiciaely Fiftesn (15) Minutes Prior to. Exeoutian: _
oo @ Officiat witnessca will be secured in the witness room of the sxecution ehamber by twe
R designated Department of Cotrestions sscort staff, . S

() Authorized meilis witmesses will be secured in the witess room of the oxscution
chamber, ’ )

*{c) The only persons wuthotized fn the wituess room are: twedve (12) official witnesszs,
inchuding' family members of the victim, four (£) alterhate off5cial wimesses, ane (1)
aurse or. medical tachnician; twelve (12) suthorized media Teprecentatives, one {1)
representative from the department's public affair office, one (1) designated staf¥

. escort, atd one (1) designeted tapsn member, Any exception must be appeoved by the
mstitutional wardas. - .

(d}) The excoution charober will be .secured. Caly the team warden, one additions)
sxeoution team member.and one FIILE monitor shall be atlowed in the chamber duing
the adminfstration of the execution, Any exception must be approved by tha team
warden. '
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The cxecuticner's room will be secured. Only the excoutioners, the team mzmber
Teporting ‘actions in the executioner's reom % the warden, the feam member reportiog
actions 1o the Office of the Govemnor, the team member observing the heart monitars,

the teamn member mainteining the checklists, and the FDLE agent asglgned o the -

execntioner’s oom shall be atlowed in the executioner’s roam, Any exception must be
approved by the team warden,

(12) Administration uf Executlon:

(ai

®)

"Ar execution team reember will oprn the covering to the witness gallary window, The
team warden will use the open telephone line to determine -from the Govermor whether
thers has been 8 siny of cxboution. If the tean warden reccivas a megative Tespanse,
s/he will then proceed with the'execition. t.

An executlon team member will turn on the public address (P.A.) :ys]cm."rh:: tram
warden will permit the inmate to make art oral siutement, which. will be broadosst.into

" the wimess gaflery over the.P.A, system. Al'the conclusion of the inmaie's statement,

or if the inmaté declings to make a staternent, thé teamm warden witl anmomnee that the
execution process has begun. A designated member of the 2xecution team will tum off

" the P.A. systém,

s ()]

' In the presencs of the sncondary exzcudoner and within sight of aus or more exection
team memberz and one of the FDLE monitors, the primary executioner will administer_

the lethal chemicels in the following runner:

" (1) The exccutiones will remave from the staad on fhe worktop the syringe labeled
number one (1), whith containg "two and one-half grams (2,5g) of sodium’

pentothal in solutiom, plase the blunt cansule into the open’. port of the IV
extension get connscted to the primary line and push the entire soitents of thst
syringe into the IV portat a mte that meets the injection’ resistance of the
camula. When the syringe s depleted, a'he will hand the empty syrings to the
secondary excoutioner for s fe disposal, LT ’

2) The executioner will remove fram the stand an the warktop the syrings Tibtled
. number two {2), which contains two and one-half grams (2.5g) of sodfum
penitothal ini sclution, place the “bluat cannuls into the open port of the IV
extension st comnected to the primary line and push the esfite contents of that
syringe into the IV port st & raie that meots the ifjection resistance of (he
canriuls, When'the syringe i3 depleted, sie will hand the empty syringe to the

. sccondary executioner for sefe disposal,

(3  The exscutioner will remove from the stand on the workiop the syrings labeled
rutber thres (33, which contains twenty wmilliliters (20mil) of suline solntion,
place the blunt cannula ints the open’ port of the IV extentien sst conneoted ta

the primary-line, and push the sntire contents of that syringe inio the IV poriata

Tite that mects the injection resistancs of the.canpula, When the syringe is
depleted, sfhe will kand fhe empty syringe to the secondary executioner for safe

disposzl. :

-10
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At This point, the teem warden will asseas whethey the inmats i5 nconscios,

The teem warden must detenmine, aficr consultation, that the inmate is indeed
unconseiovs, If the fnmate is unconsclous and the tram warden orders the
exeoutioners to continue, the executioners shall proceed to slep (6),

In the event that the inmate iy pot unéonscious, the tomm warden shall signal'that

. the execution process is muspended ind note the time and order the window

cevering to the witnzes gallery to be clos:d, The execution team shall assess the
viability of the secondary apcess site. If the secandery eccess site i dermed
viable, then the team member shal] designate this site as the new primany ccese
site. If the secondary access site 48 compromised, » designated exscution tsam

memiber wifl secure periphemal vanous access at another appropriate site of will .

perform a central venous line placement, with.or without a venous cut-down, at
one ot more fites decned appropriate by that team member. Once the team

. warden'is essured thiat the 4eam has sectired 8 vinhle aécess site, the team warden
shall order the drepes to bz opened and signal that the executian process will .

resume. The excoitionors will then be directed o initiate the administration of
Tetha) chemmicals fram stand “B” into the newly cstablished primery Jide, shurting
with the syringes of sodium pentothal, labeled one TF) md two (2) and the first
syringe of ssline.  The executioners will continue fo use the remaining chemieals

- from stand “B" throughout the exscution at the direction of team warden, The

team warden 'will then sgain proceed to step (4) and assess whether the inmate is
uncenecious. .o . -

The executioncr will remove from the stand on the workiop the syringe labejed

number - four (4), which contsing fiftyr milligrams {50mg} .of paneuwronivm- |

bromide, place the blunt carrmuls into the open port of the IV cxiension set
connected to.the primary Mne, and push the entive contents of that gyTinge imfo
the IV port at 2 rate that maets the injection resistance of the canmmis, When the

syringe is depleted, she will hand the empty syringe toths sccondary

executioner for safe dispnsn]..

" The executioner will remwe from the stand on the wotktop the syringe labeled

number five (5), which contains fifty milligrams, {S0mg) of pancuronium
Womide, place the blant cannula ioto the open port of the IV extension 1
conocoted to the primary line, and push the antire contents of that syringe into
the IV port st 2 Tate thet meets the injection resistance of the cannula. When the

exedutionsr for safe disposal. .

syribge is depleted, sfhe will “hand empty syringe tw the sscondary

The ¢xecutioner #ill remave from the stand on. the worktop the syringe Inbeled
gumber six (6), which contains tweaty milliliters (20m1} of sline solution, plce
the blunt cinnula fato the open port of ¢he TV. sxtension set connected to the

© primary ling, and push the entirz contents of that syringe info the iV portata nte
that meets the injection resistunoe of the cannuls. 'When fie Eyrings is depleied,

s/e wit hand the empty syringe to the sccondery executiondr for safe disposzal,

The executioner will remave from the stand on fhe worktop the syringe labeled
number geven (7), which conting one hundred twenty milliegtivalents
{120mEq) of powssium chloride, place the bluat sanmulas into the open port of
the IV extension eet connected 10 the privary line, and push the eatire contents

11
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of that syringe into the IV port at & rate that ineets the injection resistamee of the
cannula. When the syringe is depleted, shie will hand the exapty syringe to the
secondary executioner for safe disposal, .

(3G) The executioner will remove from the stand an the syringe labsled number eight

) (8), which contrins one hundred twenty mollisquivalents (1 20mEq) of potssaium
chleride, place the blunt cannpla into the open port of the IV extension set
coancoted to the prmary line, and push the mtive conternts of thet syringe into
the IV port ata mte that meats the injection resistencs of the varrula. When the
syringe is depleted, sfie will, hand the empty syfinge to the secondary
executioner. for safe disposal. - . L .

(11} The primery executicner shell at all times zdminister the Jethal injection
chemicals. Only if the primary exeoutioner becomes incapacitated shall the
secondary exscutioner administer the lethal chemicals, At no Hme shull more
than one exccutioner inject any lethal chemicals to complete the exesution.

It at-any tiine during the adniinistratiois ‘of the lethal chemicats the primary venout
access becomes compromised, the team wanden shall order the ‘exccution process
stopped und order the window covering fo the witiess gllery to be cloged. The
cxecutlon tearn shall asscas the primacy sccess sits and wssess the vashdlity of ihe

-secondary ategid site and. fake apprepriate remedial action st the accesk aite, if

necessary, If neither access site is, visble, 2 designated exectition tearn member will
socure periphesal venous sccess ot another approprizte site or will perform a central
vetious line placement, with or without a venous cut-down, it ane or more sites dermed

- appropriate by that team member, Once the texm warden is assured that the executicn

texm hag secured = viable sccess xite, the warden shall ordar the drapes to be opened
and direct that the execution process will resume using the newly establighed ptimary

. line. The execationers will be directed 1o inifiate the administration of Tothal chotnion

- 'Ec}

[t

(B}

)

from stand “B* fto the IV sct aktached 15 the navwly esiablished primury line, starting
with the syringes of sodium peritothal, labeled ong (1) and two (2) and the first syringe .

of siline, labeled pumber three (3). The tearn warden will then proceed lo step {c)(d),
&s described abave, ’ .

Throughaut the cxecution process, one or more designated sxecution team members
will observe the heart monitors, If the beaxt monitors reflect 2 -flat line reading diring
or following the complete administrations 61 the lethal chemicals, a physician will

ezamine 1hic inmaie to determine whether there is complete cassatian of respiration and
heastbzat, - ' - L

Onea the inmite is pronounced dead by fhe physician, & desiguated member of the

execution team will zecord the time of death on the sppropriatz Jetbal injection”

procedures checklist,

The texn warden will nofify the Govemeor via the open phane line that the sentenze has
been orrried dotand the time of death, - . .

A desiznated excoution fram member will tum oz the P.A, system, The team wapden

shall make the follswing announcement to the witnesses in the gallery: “The sewtence
of the State of Florida vs, [Inmste Name] has been carried out-at [time of da’y]."

12
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() The designated Department of Cotrestions escort staff will cscort the official witsesses:

and &11 of the mediz pool from e witness room of the cxecution charber.,

Bomedinte Post-Execution Procedares:

* (0} Designated execution team members will dispose of the ‘equipment and eny remaining *

chemicals 21 required by state and feders! jaw, '
(b)) The institurional warden will coar .innlc the eniry of kearse attendints for recovery of
the inmate’s body, . ’ .

. (5) The ivroate’s body will be removed from the exscation table by fgmsu atenidante uAader

e

A (14)

Ty
EhaTeiAL

(13

the supervision of ths dexignated team memiber.
{d) 'The institutional wailen, or his/ber designee, will obiniz a cemtificetion of deaty fom

the. physician and will deliver the certification to the hearge attendants prior o their *

departure,

() The inmate’s body will be tansportcd. by the hesmse attendants 1 the melicd
examiner's office in Alschua County for an autopsy, . . .

") The team warden shall conduet & brief dsbriefing interview with every exscution team
- member and the executioners, decumenting any exceptional circimatences that avope |

during the sxeoution. Subsequent debriefings will takes placs, a5 approprizte.,
Follow-Up Procedures: o

() The institational warden will firward the Warrant of Execuiion and s sigied stateraent
ofthe exeoution lo thie Sceretary of State. . -

(b} The institutional warden will file an atiested copy of the Warmint of Execution and
signed staternent of the exzcution with the clerk of the court that inpesed the sentenes,

.fEJ “Tho institotionsl warden, or histher designes, will advise central offiee records by e

mzil of the inmute’s aame and the date and time of death by mxecution

Perlodic Review and Certifieate. from Secretarv: Thers will be a roview of the letl
injestion procedure by the' Scorctary of the Florids Depariment of Corrections, at's
minimiim, once every two years, or more froquently as nesded, The revicw will take ints.

 thatthe Dapartment is adequately prepared to Sary ouf exesutions by Inthal dnjection, The

Secrelary will confic with the team warden that the execution lexm stisfics current
licensure and Gertification and all team memberz and executioners meet a1l trmining and
qualifications roquirements as detmiled in thegs procedures. 4 copy of the certification shal
be provided to the Attorney General and the institutional wiidelz shall provide 2 copy t0 2
condemned inmate and covnsel for the inmate sfter a warrant is signed, )

13
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The certification shall read:

5 Secretary of the Florida Department of Carrections, I have reviewed tie Departnient's
Execution by Lethal Injection Procedures fo ensurs praper implementation of the
Deparunenty statutory duties under Chapter 922, Florida Statuses, Toe procedure has been
reviewed-and is compatible with evolving standerds of detenoy that mark the Frogreas of s
maturing socicty, the conaepts of the dignity of wman, and advances in scicnce, research,
pharmzcology, and techndlogy. The process is nat Boing 1o Involve unneceasa

* the letha) injection process are.that &t should not be of long ducation, and that whils the

entire process’ of exssuition should be trangpareit, the canceme and emotions of ulf thoss

imvolved ymust be addressed.

14
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- EXHIBIT B
From Defendant’s Exhibit 1

Dr. Dershwitz’s Testimony

in the Lightbourne proceedings
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volume IV Lightbourne 5-21-07
Thers is a plausible explanation that may have

applied in some of these cases that at least should have
been discussed, it should be raised as a possibility. And
that is that with the very 1afge doses of thiopental that
are used in some states the circulation can sTow to such a
trickle that the pancuronium and the potassium chloride that
are injected sub -- subsequently might literally remain in

the arm.
owen & Assocciates (352) 624-2258

517
And I beﬁieve that there are very good reports, or
raw data, from some California executions in which the
potasﬁium chloride appeared not to work. and I believe thart
a p1au§ib1e explanation is because california also uses five
thousand miiﬁigrams of thiopental that subsegquently
administere&‘ﬁrugs 1itera11y did not circulatce.
and I'm not saying that that is always the answer
in a17 cases, but it is a plausible explanation that should
have been --
MR. DUPREE: Objecticn, your Honor. Not --
is this just beyond the degree of real medical
certainty, that's a plausible explanation?
THE COURT: Overruied. You may answer.
THE WITNESS: I raise this just that in a
scientific article authors have a responsibility
to discuss all possible expianations for their
data, those that are 1ikely as well as those that
may be unlikely. And so this is a plausible
explanation that shouTd have been considered by

the authars.
Page 32
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volume Iv Lightbourne 5-21-07

21 BY MR. NUNNELLEY! ) :
22 Q@  And the fact that they did not consider that '
23 explanation is a deficiency in that article; is that what
24 you're saying? - |

25 A Yes .

Owen & Associates (352) 624-2258

" 518

" 1 Q poctor, Tet me ask you this, do you have an :
% 2 oﬁiniun.to-a reasonable degree of medical certainly as to ;
' 3  what the effect of the administration of five grams of ' E
) 4  thiopental sodium followed by one hundred milligrams of é
% 5 pavulon, fallowed by two hundred and fTorty millieguivaTlents %
% 6 of potassium chloride would be on a human Being? ;
g 7 A Yves. - %
’ 8 Q@  what is it, sir? :

9 A It's tethal. '

a0 o If that series of drugs in those doses is

11  administerad to a human being ‘in the proper seguence through - e

i2 a proper -- through a properiy functiooning Iv 1ine will the
. 13  dndividual have any perception of pain?
: 14 A Ng. ance the thiopental s adminmistered nothing

15  +that i5 done to the +inmate after that is perceptible by the
. 16 inmate, :
% 17 v} What is tha most commen, in your experience, IV ;
i 18 mal -- Intravenous. Line malfunction in a hospital setting? ’§
§ 19 A well, actually, the most common malfunction s ?
é 20 when the IV is accidentally or deliberately ripped cut by

21 - the patient.

22 Q ckay. And the second most?

Page 33
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Volume IV Lighthourne 5-21-07
Q Okay.

A Whereas the patierits didn't move at a cp50 of 15,

and 1t took 8D or 79 for them not to move in response to
having a breathing tube put into their trachea, which is
gererally taken to being the most uncamfortable thing you
can do to a patient. )
'qQ So they were measuring the Tevels of pain; is that
correct? ' o
’ o
A No, they're actually measuring movement. Movement
does not reflect pain, and this does not reflect
cansciousness, Movement is different. .
Q Are you famiTiar with a textbook by Goodman and
Gilman, the Pharmacological Properties of Parenteral
Anesthetics?
A Yes.
MR. DUPREE: Again, may I approach?
MR. NUNNELLEY: Do vou have something for us
to read? Let's -- yeah. Is this my éopy or is
this something you want? .
MR. DUPREE: <an I approach, your Honor?
THE COURT: Ssure. 61
BY MR. DUPREE:
g Have you had an opportunity to Took at that table,
sir? '

A Yes,
Owen & Associates (352) B24-2258

548

Q And that book is that —- by the way, is that book

avthoritativer?

A It is accepted a typographical error there, which
Page 60
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reflect a real warld scendrio because navar in my 1ife had I

used thiopental, even when I used it, T never used it as a

sole drug.

Q when you're talking about the effects of the drug

with Mr. Nunnelley on direct examination, one of the effects

of thiopental would be to decrease respiration and

circuTation: is that correct?

A Correct.

q ~ okay. And how about hahcuronium bromide, would

you tell me what the effects of that would be?

A Pancurenium hromide paralyzes the skeletal

muscles.

LB

Q And going back to thiecpental, could you tell me

how rapidly somebody would be induced to be unconscious?

A Typically, after a few hundrad milligrams have

been dalivered the onset of unconsciousness is typically

between thirty and sixty seconds.

Owen & Associateé (352) 624-2258

Q And how about pancuronium bromide?
A The -- well, first of a1, I would have to tell

551

vou that the anset is dosed dependant, so the larger the

dose the more rapid the onset.

And there are no studies in

humans or animals that reflect the sort of dose that’s been

used herse.

sa typically when a dose of ten milligrams is

given to a human of average size, the onset is somewhere in

the vicinity of four to five minutes.

+O069+3212E
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I could tell you that

‘given a hundred milligrams it will be more rapid, but I

A
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EXHIBIT C

From Transcript of
Oral Arguments
Held before Judge Holcomb in
Schwab v. State
Case No. 05-1991-CF-7249-AXXX
June 24, 2008
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the oppesite Your Heonor. Baze says now we'wve given you
the standard, go back to your state courts and figure i£
out.

And Your Honor,_again, that comparative analysis
was done by Ms. Arvizu and again, there are substantial
differences. The training has not improved. Foxr
example, one of the facts brought cut by Ms. Arvizu is
that the executiorers aren't even sﬁowing up for the |
training all the time. They're not even showing up.

This is the problem: It's the training. We'ze not
here because we have a moral outrage against the death
penalty. That's not the isswce before this Court, the
issue is the proficiency of the DOC training, and we
allege Your Honor that the DOC fails to live up to the
standards announced in Baze.

THE COURT: Okay, I have all the motions, T have
the exhibits, I have the argument. I don't have much

time, but I'1l give you a decisicn either this afterncon

ox some time tomorrow.

MR. CANNON: Your Honor, just I don't mean -- I
guess I do mean to inkterrupt. I understand that the
rule because we are under a warrant. Are you going to
order the transcript of these proceedings today? ZAnd

I'm not sure if from the Court Reporter if we can get

those e-mailed.
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